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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 

 
REGINA TERWILLIGER, on behalf of herself 
and all Others similarly situated, 
 
  Plaintiffs, 
 
 v. 
 
HITACHI AMERICA, LTD.,   
   
 
  Defendant. 
 

CASE NO. __________________ 
 
 
NOTICE OF REMOVAL 
 

 
PLEASE TAKE NOTICE that Defendant Hitachi America, Ltd. (“HAL” or 

“Defendant”) hereby removes the subject action from the Supreme Court of the State of New 

York, County of Wayne, to the United States District Court for the Western District of New 

York.  

Complaint 

1. On or about February 22, 2011, Plaintiff Regina Terwilliger (“Plaintiff”), acting 

on her own behalf and as proposed representative of a class of persons allegedly similarly 

situated, filed this action, entitled Terwilliger v. Hitachi America, Ltd., Case No. 72447 in the 

Supreme Court of the State of New York, County of Wayne (the “Terwilliger Action” or “state 

court action”).  On February 25, 2011, Defendant was served with a copy of the Summons and 

Complaint in the state court action.  True and correct copies of the Summons and Complaint 

served on Defendant are attached hereto as Exhibit A.   

2. Defendant is informed and believes that the Summons and Complaint are the only 

pleadings filed in the state court action.  Defendant has not yet filed an answer or any other 

responsive pleading. 
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Summary of Basis for Removal 

3. Defendant removes this action pursuant to the Class Action Fairness Act of 2005 

and Rule 19 of the Federal Rules of Civil Procedure.  This Court has jurisdiction over this action 

pursuant to 28 U.S.C. § 1332(d)(2)(A) on the basis that (a) this action is a proposed “class 

action” as defined in 28 U.S.C. § 1332(d)(1)(B), (b) the amount in controversy is in excess of $5 

million, and (c) all members of the proposed class of plaintiffs in this action are citizens of a 

state (New York) different from two necessary parties (California and Japan) to the action.   

4. This action is not subject to the Home State Exception or the Local Controversy 

Exception to jurisdiction under the Class Action Fairness Act set forth, respectively, in 28 U.S.C. 

§§ 1332(d)(4)(B) and 1332(d)(4)(A).   

 a. The Home State Exception applies where two-thirds of the class members 

and the “primary defendants” are citizens of the state in which the action was filed.  28 U.S.C. § 

1332(d)(4)(B).    But, as discussed further below, once necessary parties are factored, the 

primary defendants are Hitachi, Ltd. (Japan), Hitachi Home Electronics (America), Inc. 

(California), and HAL (New York).  Since the primary defendants are not all New York citizens, 

the Home State Exception does not apply.  See Decl. of N. Svalstad (detailing California state of 

incorporation and principal place of business for Hitachi Home Electronics (America), Inc.); 

Answer to First Amended Class Action Complaint in the related proceeding In re Hitachi 

Television Optical Block Cases (“Answer”), ¶ 9 (admitting that Hitachi, Ltd. is a Japanese 

corporation and has its principal place of business in Japan), a true and correct copy of which is 

attached hereto as Exhibit B. 
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 b. The Local Controversy Exception applies when all of the following are 

true:  i) more than two thirds of the members of the class are citizens of the state in which the 

action was filed; ii) at least one defendant who is a citizen of the state in which the action was 

filed is a defendant “from whom significant relief is sought” and “whose alleged conduct forms a 

significant basis for the claims asserted;” iii) the members of the class incurred principal injuries 

resulting from the alleged conduct of each defendant in the state in which the action was filed; 

and iv) “during the 3-year period preceding the class action, no other class action has been 

filed asserting the same or similar factual allegation against any of the defendants.”  28 

U.S.C. § 1332(d)(4)(A) (emphasis added).   

 

 c. But, as discussed further below, and among other grounds, multiple 

pending proposed class actions have been filed against the three listed entities – Hitachi, Ltd. 

(Japan), Hitachi Home Electronics (America), Inc. (California), and HAL (New York) – 

asserting the identical factual claim asserted herein, that defendant(s) designed, manufactured, 

and distributed defective Hitachi-brand LCD Rear Projection televisions:  Lingle Complaint, 

Case No. 08cv1746 DMS (NLS) (Southern District of California), Markee Complaint, Case No. 

08cv2314 BEN (SLP) (Southern District of California), Braswell Complaint, Case No. 10cv1767 

DMS (NLS) (Southern District of California), Musial Complaint, Case No. 11CH05835 

(Northern District of Illinois).  A true and correct copy of each complaint is attached, 

respectively, hereto as Exhibits C, D, E, and F.   
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 d. Counsel in this matter have further advised defendants that additional 

complaints have been filed or will shortly be filed in New Jersey, Michigan, and Florida (and 

possibly other states).   

5. Since other actions, asserting factually identical allegations, initiated within the 

past three years, are currently pending in multiple jurisdictions throughout the United States, the 

Local Controversy Exception does not apply. 

6. Accordingly, Defendant is entitled to removal under 28 U.S.C. § 1441(a). 

Procedural Background 

7. The Terwilliger Action is not a standalone proceeding.  It is just the latest episode 

in a long running saga that began in the Summer of 2008.  Plaintiff’s complaint is part of a 

nationwide series of class actions filed against Hitachi, Ltd., Hitachi Home Electronics 

(America), Inc., and Hitachi America, Ltd. alleging that LCD Rear Projection televisions 

primarily designed by Hitachi, Ltd., manufactured by a factory owned by a subsidiary of Hitachi 

Home Electronics (America), Inc., and primarily distributed (not retailed) by Hitachi America, 

Ltd., are defective.   

8. All of the cases have been filed by lead counsel, Jeffrey Koncius and Robert I. 

Lax (“Lead Counsel”), who are listed as additional counsel for the Terwilliger Action.  Messrs. 

Koncius and Lax (and others) initially filed a proposed nationwide class action lawsuit in the 

Southern District of California in August 2008 (the “Lingle” case).  Subsequently filed proposed 

class action cases regarding the same television models, the Markee and Braswell complaints, 

respectively, were consolidated for pre-trial proceedings, under the case title In re Hitachi 
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Television Optical Block Cases.  A true and correct copy of the Consolidation Order is attached 

hereto as Exhibit G.   

9. The Court in the In re Hitachi Television Optical Block Cases denied Lead 

Counsel’s motion for certification of a nationwide class on January 3, 2011.  (The Court reserved 

judgment for a future day as to whether a state-specific class or multiple state-specific classes 

could be certified.)  A true and correct copy of the Court’s January 3, 2011 Order is attached 

hereto as Exhibit H. Lead Counsel have received permission to file a motion for reconsideration 

of that ruling, which is tentatively scheduled to be heard on either May 6 or May 27, 2011.  The 

parties are still working out a schedule with the Court. 

10. Lead Counsel in the In re Hitachi Television Optical Block Cases have indicated 

their intent, in the alternative (if their motion for reconsideration of the nationwide class ruling is 

denied), to pursue state-specific proceedings in jurisdictions throughout the United States.  See 

Joint Statement Regarding Schedule in In re Hitachi Television Optical Block Cases at 3, a true 

and correct copy of which is attached hereto as Exhibit I.  Lead Counsel has begun to implement 

that plan. 

  a. Lead Counsel filed a motion in the Southern District of California, in the 

original consolidated In re Hitachi Television Optical Block Cases, for certification of a class of 

California purchasers.  All three of the consolidated Complaints named all three entities: Hitachi, 

Ltd., Hitachi Home Electronics (America), Inc., and HAL.  See Complaints, Exhibits C, D, and 

E, hereto.  A true and correct copy of Lead Counsel’s Motion is attached hereto as Exhibit J.  

Lead Counsel’s Motion for certification of a California purchaser class is being taken off 

calendar pending the Court’s ruling on Lead Counsel’s motion for reconsideration of the Court’s 

January 3, 2011 order denying certification of a nationwide class. 
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  b. Lead Counsel filed a state court proceeding in Cook County, Illinois on 

February 16, 2011 (the “Illinois Action”) seeking certification of a class of Illinois purchasers of 

the televisions.  The Illinois Action named all three entities, Hitachi, Ltd., Hitachi Home 

Electronics (America), Inc., and Hitachi America, Ltd., as defendants.  See Exhibit F.  The 

Illinois Action was removed to the District Court for the Northern District of Illinois on March 

18, 2011. 

  c. Lead Counsel also filed the instant Terwilliger Action seeking certification 

of a class of New York purchasers of the televisions.   

  d. Lead Counsel further have purportedly filed state court proceedings in 

New Jersey, Michigan, and Florida, and possibly other states.  Defendants’ counsel met and 

conferred with Lead Counsel Koncius on March 24, 2011 following a deposition in the In re 

Hitachi Television Optical Block cases in which Lead Counsel indicated that those filings were 

in process, but that he could not confirm if they had been filed or served yet.   Defendants have 

been advised that each of these actions would seek relief on behalf of a state-specific class of 

plaintiffs.  Defendants are informed and believe that each of these actions names all three 

entities, Hitachi, Ltd., Hitachi Home Electronics (America), Inc., and Hitachi America, Ltd., as 

defendants.  See, e.g., Docket Report for the purported New Jersey action, a true and correct 

copy of which is attached hereto as Exhibit K. 

  e. The Terwilliger Action is the only related proceeding in this nationwide 

collection of lawsuits that does not name Hitachi, Ltd. and Hitachi Home Electronics (America), 

Inc. as defendants.  As Lead Counsel Lax put it during a meet and confer following the filing of 

the Terwilliger Action – that was “no accident.”  Lead Counsel specifically omitted Hitachi, Ltd. 

and Hitachi Home Electronics (America), Inc. to prevent defendants from removing the action to 
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federal court, where it could be transferred to the Southern District of California and coordinated 

with the other television cases.  Indeed, Lead Counsel’s actions were designed to circumvent 

their own agreed stipulated consolidation order.  See Consolidation Order, Exhibit G hereto.  

   1) Paragraph I.B. of the jointly agreed Consolidation Order (Exhibit 

G hereto) in the In re Hitachi Television Optical Block Cases provides:  “[t]he Court and parties 

consent to the transfer of Related Actions, as that term is defined in Section IV, to this court 

pursuant to Local Rule 40.1.” 

   2) Paragraph IV of the same Order provides that “[a]ny proposed 

class action, filed in any United States District Court, against one or more of the defendants, 

alleging a defect in the optical block of Hitachi-brand LCD Rear Projection television shall be 

deemed a ‘Related Action.’” 

Removal Based on Necessary Parties 

11. The Class Action Fairness Act, however, is not so easily circumvented. 

12. The Court must consider the existence of necessary, but unnamed defendants 

when determining whether the minimal diversity required by 28 U.S.C. § 1332(d)(2) has been 

satisfied.  The Northern District of Illinois reached this exact conclusion in Roche v. Country 

Mut. Ins. Co., CIV. 07-367-GPM, 2007 WL 2003092, at *3 (S.D. Ill. July 6, 2007) (unpublished) 

(emphasis added):  

It is well settled that, where a non-diverse party is required to be 
joined under Rule 19, a district court is placed in effectively the 
same position as though jurisdiction never existed. “Although 
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jurisdiction will not be ousted by a subsequent change in parties 
who are ancillary to the suit and whose presence ... is not essential 
to an adjudication on the merits, a change in parties that goes to the 
very essence of the district court's ability to adjudicate the merits 
of the dispute effectively-most notably the addition of 
indispensable parties-may destroy it.” 14B Charles Alan Wright, 
Arthur R. Miller, Edward H. Cooper & Joan E. Steinman, Federal 
Practice & Procedure § 3723 (3d ed. 1998 & Supp.2007) 
(footnotes omitted) (collecting cases). See also Vasilakos v. 
Corometrics Med. Sys., Inc., No. 93 C 5343, 1993 WL 390283, at 
*2 (N.D.Ill. Sept. 30, 1993) (a post-removal joinder of a mandatory 
non-diverse party requires remand, whereas leave to join non-
mandatory parties that defeat diversity after removal is 
discretionary). The Court has not been able to locate a case that 
addresses the precise issue presented by this case, namely, whether 
post-removal joinder of a mandatory party can create minimal 
diversity of citizenship for CAFA purposes. However, the Court 
sees no principled distinction between, on the one hand, 
destruction of jurisdiction by the joinder of a mandatory party 
and, on the other hand, creation of jurisdiction by such 
joinder. Accordingly, the Court concludes that Country's 
argument for federal subject matter jurisdiction does not 
violate the rule that the existence of such jurisdiction must be 
evaluated as of the time of removal and will proceed to address 
the argument on its merits. 

 

13. This conclusion, as noted in the Roche decision itself, is fully consistent with the 

well-settled principle that the joinder of necessary parties can divest the Court of diversity 

jurisdiction.  See, e.g., Takeda v. Nw. Nat’l Life Ins. Co., 765 F.2d 815, 821-22 (9th Cir. 1985) 

(remanding the action to state court after concluding that a corporation was “a necessary party 

under rule 19(a)”); Hargrove v. Clark Equip. Co., No. 84 Civ. 3927 (RLC), 1884 WL 1377 

(S.D.N.Y. Dec. 26, 1984) (“[T]he law is clearly settled that in diversity cases . . . indispensable 

parties must be joined, sua sponte if need be, even though to do so destroys complete diversity of 

citizenship of the parties and ousts federal courts of jurisdiction[.]” (citing Jett v. Zink, 363 F.2d 

723, 726 (5th Cir. 1966)).   
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14. Defendant has found no cases holding that necessary, but unnamed parties should 

not be considered in the removal analysis. 

15. And, as noted in Roche, there is “no principled distinction between, on the one 

hand, destruction of jurisdiction by the joinder of a mandatory party and, on the other hand, 

creation of jurisdiction by such joinder.”  See Roche, 2007 WL 2003092, at *3.  

Hitachi, Ltd. and Hitachi Home Electronics (America), Inc. Are Necessary Parties 

16. Federal Rule of Civil Procedure 19 provides: 

(a)(1) A person who is subject to service of process and whose 
joinder will not deprive the court of subject-matter jurisdiction 
must be joined as a party if: 

(A) in that person’s absence, the court cannot accord complete 
relief among existing parties; or 

(B) that person claims an interest relating to the subject of the 
action and is so situated that disposing of the action in the 
person’s absence may: 

(i) as a practical matter impair or impede the person’s 
ability to protect the interest; or 

(ii) leave an existing party subject to a substantial risk 
of incurring double, multiple, or otherwise inconsistent 
obligations because of the interest. 

 

17. The clearest evidence that Hitachi, Ltd. and Hitachi Home Electronics (America), 

Inc. are necessary parties is that Lead Counsel named them as defendants when they sought to 

certify a nationwide class of purchasers, including New York purchasers, of the televisions.    
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18. Lead Counsel, moreover, continued to acknowledge the necessity of these entities 

in the other actions they have filed pursuing state-specific classes or individual actions regarding 

the same televisions.  Lead Counsel have named the same three defendants in every other action 

they have filed in connection with the televisions at issue – including actions filed on behalf of 

California, Illinois, Ohio, Colorado, and South Carolina purchasers (and purportedly New Jersey, 

Michigan, and Florida purchasers as well).  See, e.g., Ex. C (Lingle plaintiffs from Ohio and 

Colorado), Ex. E (Braswell plaintiff from South Carolina), Ex D (Markee plaintiffs from 

California).  In doing so, in multiple jurisdictions, Lead Counsel certified under Rule 11 or the 

state law equivalent, that their “claims” against Hitachi, Ltd. and Hitachi Home Electronics 

(America), Inc. with respect to the televisions “are warranted by existing law or by a 

nonfrivolous argument for extending, modifying, or reversing existing law or for establishing 

new law” and that their “factual contentions have evidentiary support.”  Fed. R. Civ. Proc. 11(b).  

What makes New York purchasers different?  To ask the question is to answer it.  (Defendants 

vigorously dispute the merits of the allegations in all of the cases.) 

19. Lead Counsel and Plaintiff, moreover, as fiduciaries to the purported class of New 

York purchasers, have an obligation to seek all the relief to which counsel and the proposed 

representative Plaintiff, consistent with Rule 11 or the New York state equivalent, believe the 

proposed class is entitled.  Their decision to omit Hitachi, Ltd. and Hitachi Home Electronics 

(America), Inc. sacrifices potential claims solely to prevent federal jurisdiction – claims that 

Lead Counsel thought were appropriately asserted on behalf of every other citizen of every other 

state (and the citizens of New York when nationwide certification was sought).  That is 

improper. 
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20. The necessary status, under Rule 19, of Hitachi, Ltd. and Hitachi Home 

Electronics (America), Inc. is further readily apparent in the allegations set forth in the 

Terwilliger Complaint: 

  a. Plaintiff alleges, at Paragraph 1, that “the Televisions possess a 

characteristic and inherent defect in a component known as the Optical Block (the “Defect”).  

The Defect causes a video anomaly that causes the Televisions to display colored haze, spots and 

streaks which cover the programming on the television screen.  Plaintiff alleges that Defendant 

knew or should have known of the Defect at the time Defendant placed the Televisions into the 

stream of commerce in this jurisdiction.”  Plaintiffs’ defect and knowledge claims are directed at 

Hitachi, Ltd. – the company that primarily designed the televisions.  See Terwilliger Compl., 

¶11f (“Defect constitutes a manufacturing or design defect”), ¶22-25 (describing purported 

defect),1 January 3, 2011 Order in In re Hitachi Television Optical Block Cases at 10.  Plaintiff 

alleges that Hitachi America, Ltd. “has known about the Defect contained in the Televisions 

since almost immediately after their introduction to the market and likely even earlier.  See 

Terwilliger Compl., ¶31.  (It is noteworthy that this same exact allegation (nearly verbatim) was 

made against all three entities in all of the other complaints filed to date.  See Lingle Compl., ¶ 

19, Ex. C hereto; Markee Compl., ¶ 16, Ex. D hereto; Braswell Compl., ¶ 18, Ex. E hereto; 

Musial Compl., ¶ 21, Ex. F.) 

  b. Plaintiff likewise alleges, at Paragraph 26, that certain patents indicate 

“Defendant’s institutional awareness of the problems of heat and radiation in its Optical Engine 

design.”  This is “demonstrated by disclosures made by Defendant’s engineers in connection 
                                                 
1 All (or most) of the purported “Federal Admissions” listed in Plaintiff’s complaint were made 
in declarations filed by the engineers who designed the televisions at Hitachi, Ltd.  These 
declarations were filed in opposition to a motion for certification of a nationwide class. 
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with various patent applications it filed with the United States Patent Office.”  Id. (emphasis 

added).  But the patents in question were filed by Hitachi, Ltd. 

  c. Plaintiff further alleges, at Paragraph 26, “that prior to the sale of the 

Televisions, Defendant had successfully designed an LCD rear projection television 

incorporating liquid cooling to protect against excess heat, but liquid cooling was not 

incorporated into the Televisions sold to consumers in the United States, which failed as a result.  

But whatever the relevance of those televisions, Hitachi America, Ltd. did not design them, as it 

did not even employ any television engineers.  Hitachi, Ltd. engineers designed those televisions. 

  d. Plaintiff alleges, at Paragraph 7, that “Defendant Hitachi America, 

Ltd….imports, distributes, and/or markets the Televisions containing the Defect, and causes the 

Televisions to be placed into the stream of commerce in this County and State” “directly and 

through its agents, Hitachi Home Electronics (America), Inc., and Hitachi Ltd.” (emphasis 

added.)  Plaintiff’s allegations concede the critical role of those entities to these proceedings.   

  e. Plaintiff alleges, at Paragraph 29, that “Defendant’s overall malfeasance in 

designing, manufacturing, distributing…” the televisions caused damage to the class.  See also 

id. at ¶ 32 (“Defendant, as a designer, manufacturer, marketer…”).  But Defendant Hitachi 

America, Ltd. did not design or manufacture the televisions.  Hitachi, Ltd. primarily designed the 

televisions, and a subsidiary of Hitachi Home Electronics (America), Inc. manufactured them.   
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  f. Plaintiff alleges, at paragraphs 11k and 40, that Defendant spoliated 

evidence: 

Not only has Defendant not been forthright with the Class 
regarding the existence of the Defect or the expected degeneration 
of the Optical Engines, but also it has additionally failed to 
preserve…evidence which would be relevant to the facts 
herein….For example, the Chief Optical Engineer of Quality 
Assurance of Defendant’s plant which assembled the 
Televisions…purposefully deleted electronic documents. 

The acts in question and the significance of the alleged destruction are hotly disputed.  The 

parties in the In re Hitachi Television Optical Block Cases are presently briefing that exact issue, 

with a hearing tentatively scheduled for either April 21 or  May 6, 2011.  But the critical point is 

that the person in question (Mr. Kato) was never employed by Hitachi America, Ltd.  He worked 

for Hitachi, Ltd. and was seconded to Hitachi Home Electronics (America), Inc. when the 

televisions were being manufactured.  (He also worked for another entity later in time.)  Plaintiff 

alleges that the document destruction is a critical issue in the case, but her agency theory of 

responsibility can only be asserted against the purported employers/principals of Mr. Kato.  

Thus. Hitachi, Ltd. and Hitachi Home Electronics (America), Inc. are necessary parties to 

Plaintiff’s spoliation theory of liability. 

21. Plaintiff, in sum, wants to lump all three entities together when it comes to 

making evidentiary allegations, but drop Hitachi, Ltd. and Hitachi Home Electronics (America), 

Inc. from the jurisdictional equation.  Plaintiff cannot have it both ways.   

22. Hitachi, Ltd. and Hitachi Home Electronics (America), Inc. are necessary parties.  

“Complete relief among [the] existing parties” cannot be afforded without their presence in the 

action.  And resolution of claims against Hitachi America, Ltd. alone could, “as a practical 
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matter impair or impede” the other entities’ ability to defend themselves in the other cases or 

future proceedings.   

Jurisdiction 

23. Once Hitachi, Ltd. and Hitachi Home Electronics (America), Inc. are considered 

as part of the removal analysis, it is clear that removal jurisdiction exists. 

24. Defendant is informed and believes, and on that basis avers, that Plaintiff and at 

least two-thirds of the proposed class of plaintiffs are citizens of the State of New York.  

Complaint, ¶¶ 6, 8.  Plaintiff Terwilliger alleges that she is a citizen of New York and limits the 

proposed class to persons who “purchased the Televisions within the State of New York.”  

Complaint, ¶¶ 6, 8.     

25. Defendant Hitachi America, Ltd., at the time the state court action was 

commenced, was and still is a corporation incorporated under the laws of the State of New York, 

with its principal place of business in New York, and is still a New York citizen for purposes of 

this notice as of the date of filing this notice.  Complaint, ¶ 6; see also Decl. of T. Lim (attaching 

evidence of New York incorporation and principal place of business).   

26. Plaintiff’s proposed definition of the class surely includes some non-New York 

citizens.  Citizens of surrounding states (particularly near the borders) may have purchased a 

television in New York.  And, of course, persons who were citizens of New York at the time of 

purchase have moved and become citizens of other states since the purchase – most of which 

were made many years ago.  Either circumstance alone is sufficient to satisfy the minimal 

diversity requirement.  (Defendant, however, acknowledges that the addition and consideration 
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of the necessary parties is critical to prevent application of the Home State Exception to 

jurisdiction.) 

27. Necessary party defendant Hitachi Home Electronics (America), Inc., at the time 

the state court action was commenced, was and still is a corporation incorporated under the laws 

of the State of California, with its principal place of business in California, and is still a 

California citizen for purposes of this notice as of the date of filing this notice.  See Decl. of N. 

Svalstad (attaching evidence of California incorporation and principal place of business). 

28. Necessary party defendant Hitachi, Ltd., at the time the state court action was 

commenced, was and still is a corporation incorporated under the laws of Japan, with its 

principal place of business in Japan, and is still a foreign corporation for purposes of this notice 

as of the date of filing this notice.  See Answer, ¶ 9 (admitting Japan incorporation and principal 

place of business), Exhibit B hereto. 

29. Plaintiff and the proposed class seek more than $5,000,000 in relief. 

a. Plaintiff and the proposed class seek, among other relief, “compensatory 

damages” and “treble damages.”  Terwilliger Compl., ¶18, ¶ 11i (claiming restitution), ¶39 

(“suffered a loss of money or property for having paid thousands of dollars for a product that 

does not…work”).  Plaintiff and the proposed class further allege that each television retailed for 

as much as “$3,000 or more.”  Terwilliger Compl., ¶ 2.  While retail prices varied somewhat, 

Defendant does not dispute that this product was sold in that price range.   
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b. None of the Defendants or necessary party defendants retailed the product 

in question directly to end user purchasers.  Instead, the appropriate distributing entity sold the 

televisions to resellers (e.g., Sears) for re-sale to their customers.  Shipping records indicate that 

at least 2,911 Hitachi-brand LCD Rear Projection televisions were shipped to New York stores 

for re-sale in New York.  (This figure does not include units shipped to certain nationwide 

retailers who had all of their units shipped to one or more distribution centers for re-routing to 

their store locations.  A certain percentage of these units were then re-shipped to New York 

locations.  As such, the actual number of units ultimately sold in New York is actually greater.)  

Decl. of D. Chambers, ¶¶ 2-4.  The number of units sold in New York, multiplied by the alleged 

$3,000 price per unit, easily satisfies the $5,000,000 requirement. 

c. Plaintiffs further seek an injunction, attorneys’ fees, and other relief – 

prayers that leave no doubt that the amount in controversy exceeds $5,000,000.  Complaint, ¶ 18. 

  

30. The Home State and Local Controversy Exceptions to Class Action Fairness Act 

jurisdiction do not apply.  

 a. The Home State Exception applies where two-thirds of the class members 

and the “primary defendants” are citizens of the state in which the action was filed.  28 U.S.C. § 

1332(d)(4)(B).    But once necessary parties are factored, the primary defendants are Hitachi, 

Ltd. (Japan), Hitachi Home Electronics (America), Inc. (California), and HAL (New York).  

Since the primary defendants are not all New York citizens, the Home State Exception does not 

apply.   
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 b. The Local Controversy Exception applies when all of the following are 

true:  i) more than two thirds of the members of the class are citizens of the state in which the 

action was filed; ii) at least one defendant who is a citizen of the state in which the action was 

filed is a defendant “from whom significant relief is sought” and “whose alleged conduct forms a 

significant basis for the claims asserted;” iii) the members of the class incurred principal injuries 

resulting from the alleged conduct of each defendant in the state in which the action was filed; 

and iv) “during the three-year period preceding the class action, no other class action has 

been filed asserting the same or similar factual allegation against any of the defendants.”  

28 U.S.C. § 1332(d)(4)(A) (emphasis added).   

 

 c. But, as discussed extensively above, and among other grounds, multiple 

pending proposed class actions have been filed against the three listed entities asserting the 

identical factual claim asserted herein.  See Exhibits C, D, E, and F.   

 

 d. Plaintiffs’ counsel in this matter have further advised defendants that 

additional complaints have been filed or will shortly be filed in New Jersey, Michigan, and 

Florida (and possibly other states). 

 e. Since other actions, asserting factually identical allegations, initiated 

within the past three years, are currently pending in multiple jurisdictions throughout the United 

States, the Local Controversy Exception does not apply. 
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Procedural Requirements 

31. A copy of the written notice required by 28 U.S.C. 1446(d) addressed to the 

adverse party and to the Clerk of the New York Supreme Court, Wayne County is attached as 

Exhibit L and will be filed in the state court action and forwarded to plaintiff’s counsel prior to 

the filing of this Notice of Removal.   

32. The undersigned has read this Notice of Removal, and, to the best of the 

undersigned’s knowledge, information and belief, formed after reasonable inquiry, it is well-

grounded in fact, is warranted by existing law, and is not interposed for any improper purpose, 

such as to harass, to cause unnecessary delay, or needlessly to increase the cost of litigation. 

33. Accompanying this Notice of Removal are a Civil Cover Sheet and a check in the 

amount of $350.00 for the required filing fee. 

34. WHEREFORE, Defendant and necessary party defendants respectfully request 

that the state court action now pending be removed to and proceed in this Court, and that no 

further proceedings be held in the state court action. 
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